MUTUAL RELEASE AGREEMENT

ThisMutud Release Agreement (“Mutud Release Agreement”) (for reference dated January 26,
2004), is made and entered into by, between and anong LEHMAN ALI INC., a Delaware corporation
(“Lehman”) HARVEST SV/PEN, LTD, aTexaslimited partnership (“Harvest”), HARVEST SV/PEN GP,
LLC, aTexaslimited liability company (“Harvest LLC”) (both Harvest and Harvest LL C sometimesbeing
cdled, collectively, the “Harvest Entities’), GREENWOOD PARTNERS, a Texas generd partnership
("Greenwood"), SUNNYVALE LLC, a Cdifornia limited ligbility company (“ Sunnyvae’ or “Debtor”),
FORUM DEVELOPMENT GROUP, LLC, aGeorgialimited liability company ("Forum"), JAMES H.
BARON, the Court appointed Receiver (the“Receiver”) for certainrea property owned by Sunnyvae, the
CITY OF SUNNYVALE, CALIFORNIA (the“City"), and THE REDEVELOPMENT AGENCY FOR
THE CITY OF SUNNYVALE, CALIFORNIA (the “Agency”), who shdl collectively be caled the
“Parties’. ThisAgreement shdl be effective according to itstermsonly upon thefulfillment of the conditions
described with more particularity below, to wit: the approva of this Agreement by the Bankruptcy Court
(defined below), the City, and the Agency, and the closing of the sdle of the Property (defined below).

RECITALS

WHEREAS, Lehman and Harvest have entered into that certain “Term Sheet for Purchase of
Certain AsHts’ (the “Term Shedt”), whereby Lehman and Harvest have sat forth the non-binding
parametersof atransaction under which Harvest will sgll to Lehman (or itsdesignee) dl of Harvest' srights,
title, and interestsin and to that certain tract of redl property located in Sunnyvale, Caiforniahaving astreet
address of 2510 Town Center Drive, to be described with more particularity in the definitive documentsto
be prepared and executed to evidence said purchase and sa e, together with al improvements thereon and
al of Harvest' srights, title and interests in and to certain operating agreements pertaining to the Property
(collectively the " Property™), which purchase and sale shdl be subject to thetermsand conditions set forthin
binding definitive documents to be drafted to evidence such transaction; and

WHEREAS, Lehman and Harvest have acknowledged, in pertinent part, that one of the conditions
for going forward with such purchase and sale transaction and the preparation of such definitive documents
isthe entering into of a standdtill agreement between and among the Parties hereto (the date of which was
originally stated to be on or before January 20, 2004, but which date Lehman and Harvest have agreed to
extend to the latest date affixed below the signatures of the Parties set forth below, and as evidenced by
their sgnatures set forth below), the effectiveness of which shall be subject only to whatever approvas
thereof required, if any, respectively, from: the bankruptcy court in which the Chapter 11 bankruptcy case
of Debtor Sunnyvaeis pending (the “ Bankruptcy Court™); the Didrict Court in which litigation is pending
between, inter dia, Sunnyvae, Greerwood and the Harvest Entities (the “ District Court Action” asdefined
below); the Superior Court of Santa Clara County, Cdifornia in which the case is pending whereby the
Receiver wasinitialy appointed as Receiver for the red property of Sunnyvae LLC commonly known as
the Sunnyvae Town Center Mdl (the* SunnyvadeMall™), located on atract of land in downtown Sunnyvale,
Cdifornia, in Santa Clara County (the* State Court™), which appointed was|ater confirmed and continued
by the Bankruptcy Court; the Agency, the City, and/or such other governing body whose approva shdl be
required to make such agreement binding and enforceable by and againg the City and the Agency (any
“Other Governing Body™), wherein dl parties agreeto standstill and refrain from pursuing or indituting, any
litigation, adminigrative action or other proceeding relating to the Sunnyvae Madl or the Property or its



proposed redevel opment as can maximaly be achieved without permanently prejudicing the rights of any
party to such litigation, administrative action or other proceeding through March 1, 2004, or the closing of
the contemplated sde of Property, whichever occurs earlier (the * Standstill Agreement”); and

WHEREAS, Lehman and Harvest have aso acknowledged , in pertinent part, that one of the
conditionsfor going forward with such purchase and sale transaction and the preparation of such definitive
documents is the entering into of mutua releases between and among the Parties (the date of which was
originaly stated to be on or before January 20, 2004, but which date L ehman and Harvest have agreed to
extend to the latest date affixed below the signatures of the Parties set forth below, and as evidenced by
their sgnatures set forth below), the effectiveness of which shal be subject only to whatever approvas
thereof required, respectively, from the Bankruptcy Court, the Digtrict Court, the State Court, the City, the
Agency, and/or Other Governing Body, and to the closing of the sale of the Property, wherein each of such
parties fully and generdly release the Harvest Entities and Greenwood Partners (“ Greenwood”) and the
Harvest Entities and Greenwood fully and generdly releases each such party from any past, present or
future claims of whatsoever kind and character arisng out of or rdating to the Sunnyvale Mdl and the
Property (the“Mutua Release Agreements’) and which specificaly providesfor thedismissd of dl pending
adminigrative actions, litigation or other proceeding againg the Harvest Entities and Greenwood with
prejudice and the rel ease of the net escrow fundsto Sunnyvae LL C and Greenwood, split evenly, subject
to the claims of the escrow agent, with the scope of such releases to be more particularly defined in the
Mutua Release Agreements; and

WHEREAS, Lehman and Harvest have further acknowledged and agreed that the contemplated
definitive sale and purchase agreement and other documentswould be prepared by, and the contemplated
purchase and sal e of the Property would occur on or before February 11, 2004 (the* Conditiond Effective
Date’ asdescribed below), conditioned only upon the hagppening of each of the events described below (the
“Events for Effectiveness’); and

WHEREAS, Sunnyvae and the Harvest Entities (dong with Greenwood and Republic Title
Company (“Republic”))are partiesto that certain civil action pending in the United States Didtrict Court for
the Centrd Didrict of Cdifornia, Western Divison, styled Sunnyvale, LL Cv. Greenwood Partners, et. d.,
Civil Action File No. 03-CV-5632-SVW the “Didtrict Court Action,” in which Lehman is an intervenor,
and in which, among other clams, (i) Sunnyvae has asserted clams against Greenwood and the Harvest
Entities for, inter alia, aleged misappropriation and misuse of confidential and trade secret information,
breach of contract, unjust enrichment, intentiond interferencewith economic relationships, (i) Sunnyvaehas
sought remedies againgt Greenwood and the Harvest Entities that include the imposition of a congructive
trust againgt the Property which isthe subject matter of the Term Sheet and for an accounting with respect
to same, (iii) Sunnyvae has disputed the claim asserted againgt it in the Bankruptcy case by Greenwood,
(iv) Sunnyvale has asserted a clam againg Republic for the turnover of the escrow deposit made by
Greenwood in connection with thefailed sde of Sunnyvae sMall property to Greenwood, (v) Greenwood
has asserted aclaim to its escrow depost made in connection with the failed sde of Sunnyvae Mdll, and
(vi) Republic has asserted a counterclaim to interplead the escrow deposit into the District Court and for
fees and expensesincurred by it; and

WHEREAS, Sunnyvae, Greenwood and the Harvest Entities are parties to, and Lehman is an
intervenor in, that portion of the Didtrict Court Action which is presently on apped to the Ninth Circuit



Court of Appedls, pertaining to the order entered in the District Court Action whereby Sunnyvale' sclams
for theimposition of acongdructivetrug, injunction and accounting were dismissed by the Didtrict Court for
failureto state clamsupon which relief could be granted (the Partid Apped of the District Court Action”);
and

WHEREAS, in Sunnyvae sBankruptcy Case, in which Sunnyvaeisadebtor in possesson, and as
to which the Receiver isresponsiblefor the day-to-day operations of Debtor’ sreal property known asthe
Sunnyvale Mall, Harvest and Greenwood have, among other things, filed objections to Debtor’ s Plan of
Reorganization and Disclosure Statement filed in connection therewith, and respect to which the Receiver
has previoudy asserted clamsagaingt Harvest for the payment of so-called “Common AreaMaintenance’
or“CAM” chargesassertedly due and owing by Harvest asthe successor-in+interest owner of the Property
which isthe subject matter of the Term Sheet (collectively the “ Bankruptcy Case Related Matters’); and

WHEREAS, Sunnyvae, Lehman and Harvest are, among other things, involved in forma and
informd adminigtrative actions or proceedings before the City or the Agency which affect or might
reasonably construed to directly affect the property rights or interests of each other (collectively the “ City
and Agency Related Adminigirative Matters’); and

WHEREAS, the Parties hereby desireto extricate themsd vesfrom the foregoing matters, induding
any pas, present or future clams of whatsoever kind and character arisng out of or reating to the
SunnyvaeMadl and the Property in such manner asto iminate any claim of liability or harm by Harvest or
Greenwood againgt the other Parties, or by the other Parties against Harvest or Greenwood, on theterms
and conditions described in these recitals and heresfter; and

WHEREAS, by entering into this Agreement, none of the Parties are admitting any ligbility in
connection with any matter; and

WHEREAS, each of the Parties hereto believes that it is in their respective interests, and in the
interests of their respective condituents, to enter into this Mutual Release Agreement in order to alow for
the preparation of such definitive documentsin connection with such purchase and sale transaction, and to
facilitate the consummeation of such purchase and sae transaction, and subject to the conditions described
herein; and

WHEREAS, each of the Parties hereto acknowledges that full, valid, and binding condderation
exigts for the execution of this Agreement and that such consderation consgs of the mutua promises
contained herein and in the agreements attached as Exhibits hereto (the “Related Documents’), and the
performance by each of the Parties of ther respective mutua and independent covenants and
representations as st forth herein;

NOW, THEREFORE, intending to be legaly bound, and for, and in consderation of, the terms,
conditionsand mutua obligations set forth herein andin the Related Documents, including the performance
by each of the Parties of their respective mutua and independent covenants and representationsas set forth
herein, and understanding the meaning and legd effect of entering into thisMutud Release Agreement, the
Parties hereto stipulate, agree, warrant, and represent as follows:



Conditioned Effectiveness of Agreement. Each Party acknowledges, agrees, and represents to
each of the other Parties that the effectiveness of this Mutud Release Agreement shdll be
conditioned only upon the happening of each of thefollowing events (the” Eventsfor Effectiveness’)
on or before February 11, 2004 (the  Conditional Effective Date”), that upon the happening of the
last of said Eventsfor Effectivenesson or before the Conditiona Effective DatethisMutud Release
Agreement shall become binding and effective upon each Party, in accordance with itsterms, and
that upon the non-happening of al of said Events For Effectiveness on or before the Conditiona

Effective Date, this Mutual Release Agreement shdl be void ab initio and unenforceable by or
agang any of the Parties hereto:

a The execution of the Standdtill Agreement by each of the Parties;
b. The execution of this Mutual Release Agreement by each of the Parties,

C. The entry by the Bankruptcy Court of afind order granting and gpproving the motion of
Sunnyvaefor authority for Sunnyvale and, asmay berequired or granted, the Recaver, to
executethe Standdtill Agreement and thisMutual Release Agreement and to implementand
carry out the terms hereof and the settlement of clams by and againgt the Harvest Entities
and Greenwood contemplated hereby in aform acceptable to Harvest and Greenwood;

d. The approva by the City Council of the City of the execution of the Standgtill Agreement
and this Mutud Release Agreement by the Mayor of the City or another authorized
representative of the City, the execution of same, and theimplementation and carrying out
the terms hereof and the settlement of claims by and againgt the Harvest Entities and
Greenwood contemplated hereby;

e The approvd by the Governing Board of the Agency of the execution of the Standdtill
Agreement and this Mutua Release Agreement by the Chair of the Agency, the Mayor of
the City or another authorized representetive of the Agency, the execution of same, andthe
implementation and carrying out the terms hereof and the settlement of clams by and
againg the Harvest Entities and Greenwood contemplated hereby;

f. The execution and ddivery of the documents and funds contemplated by the Term Shest;
s} The consummation of the sde of the Property contemplated by the Term Shest;

h. Theexecution of gtipulationsof dismissa with prejudice of the Didrict Court Action and the
Partid Apped of the Digtrict Court Action by counsd for Sunnyvae, Greenwood, the
Harvest Entities, Lehman and Republic; and

I. The withdrawa/dismissd of dl dams and/or contested matters asserted by Greenwood,
the Harvest Entities, or any of them, againgt Sunnyvade in the Bankruptcy Case.

Representations as to Authority to Execute and Perform. Each Party acknowledges, agrees, and
representsto each of the other Partiesthat such Party hasthe power and authority to enter into this
Mutua Release Agreement, or, as described below, will immediately seek to obtain such authority




from the applicable Court that has the power to grant same. For each Party, its present authority to
executethisMutual Release Agreement and bind itsdlf to the provisons hereof, and/or the status of
its efforts to obtain authority to bind itsdf to the provisions hereof, are set forth below:

a

Harvest — has authority to execute and bind itself, subject to the happening of each of the
Events for Effectiveness on or before the Conditiona Effective Date as set forth herein;

Harvest LL C— hasauthority to execute and bind itsalf, subject to the happening of each of
the Eventsfor Effectiveness on or before the Conditiona Effective Date asset forth herein;

Greenwood — has authority to execute and bind itsalf, subject to the happening of each of
the Eventsfor Effectiveness on or before the Conditiona Effective Date asset forth hereln;

Lehman — has authority to execute and bind itsalf, subject to the happening of each of the
Events for Effectiveness on or before the Conditiond Effective Date as s&t forth herein;

Forum — has authority to execute and bind itsdf, subject to the happening of each of the
Events for Effectiveness on or before the Conditiona Effective Date as set forth herein;

Sunnyvae— hasauthority to execute and bind itself, subject to the happening of each of the
Eventsfor Effectivenesson or beforethe Conditional Effective Date as st forth herein, and
further subject to such gpprova as may be required by the Bankruptcy Court after notice
and a hearing, which approval will be sought by meansof ahearing currently set to be held
on February 4, 2004, which isbefore the Conditiona Effective Date, and which gpprova

will be in the form of an order entered before the Conditiona Effective Date granting and
approving the motion of Debtor Sunnyvade for authority for Sunnyvae and , as may be
required or granted, the Recelver to execute the Standstill Agreement and this Mutua

Release Agreement and to implement and carry out the terms hereof and the settlement of
clams by and against Harvest and Greenwood contemplated hereby;

The Recaiver —hasauthority to execute and bind himsdlf, subject to the hgppening of each
of the Events for Effectiveness on or before the Conditiona Effective Date as st forth
herein to implement and carry out the terms hereof and the settlement of claims by and
againgt Harvest and Greenwood contemplated hereby, and subject to whatever authority
may be required and may be granted by the Bankruptcy Court as described above;

The City — has authority, through amgority vote of itsgoverning body, to execute and bind
itself, subject to the hgppening of each of the Events for Effectiveness on or before the
Conditional Effective Date as set forth herein, after noticeto the public and provisonfor an
opportunity for public hearing thereon, before the Conditiond Effective Date. The minutes
of the meeting shall reflect the action taken by the governing bodly;

The Agency — has authority, through amgority vote of its governing body, to execute and
bind itsdlf, subject to the happening of each of theEventsfor Effectivenesson or beforethe
Conditional Effective Date as set forth herein, after noticeto the public and provison for an



opportunity for a public hearing thereon, before the Conditiond Effective Date. The
minutes of the meeting shal reflect the action taken by the governing body.

Further Assurances of Authority to Execute and Perform. Consistent with and subject only tothe
foregoing paragraph 2, each Party, by his or its Ssignature hereto, represents, as applicable, that:

a itisaduly organized, vaidly existing entity in good standing under the laws of the pertinent
juridiction governing its organization and existence;

b. he or it has the power and authority to execute, ddiver and perform its obligations under
this Mutual Release Agreement;

C. the execution, delivery and performance of this Mutual Release Agreement by such Party
has been consented to and approved by it in accordance with its organizational and
governing documents;

d. except as to Sunnyvae, the execution, ddivery and performance of this Mutua Release
Agreement by such Party doesnot and will not result in abreach of or condtitute or causea
default under any indenture, contract, or instrument to which such Party is a party; and

e this Mutual Release Agreement conditutes a vaid and legdly binding obligation of such
Party, and is enforcegble againg such Party in accordance with its terms.

The Harvest Entities and Greenwood' s Release of Sunnyvale, L ehman, Forum and the Recelver.
Conditioned upon the happening of the Events of Effectiveness on or before the Conditiona

Effective Date, and in congderation of thetermsand provisonsof thisMutua Release Agreement,
Harvest, on behaf of itsdf, and, as applicable, its present and former members, partners,
shareholders, principas, employees, agents, representatives, adminidirators, attorneys,
representatives, officers, directors, subsidiaries, affiliates, predecessors, successors, and/or assigns,
Harvest LLC, on behdf of itself, and, as applicable, its present and former members, partners,
shareholders, principas, employees, agents, representatives, adminidrators, attorneys,
representatives, officers, directors, subsidiaries, affiliates, predecessors, successors, and/or assgns
and Greenwood, on behalf of itsdlf, and, as applicable, its present and former members, partners,
shareholders, principas, employees, agents, representatives, adminidirators, attorneys,
representatives, officers, directors, subsdiaries, affiliates, predecessors, successors, and/or assigns,
each do hereby relieve, release and forever discharge (i) Lehman, and, as applicable, its present
and former members, partners, shareholders, principas, employees, agents, representatives,

adminigrators, attorneys, representatives, officers, directors, subsidiaries, affiliates, predecessors,
successors, and/or assigns, (i) Sunnyvale, and, as gpplicable, its present and former members,
partners, shareholders, principals, employees, agents, representatives, adminisirators, attorneys,
representatives, officers, directors, subsidiaries, affiliates, predecessors, successors, and/or assigns,
(iif) Forum, and, as gpplicable, its present and former members, partners, shareholders, principas,
employees, agents, representatives, adminigtrators, attorneys, representatives, officers, directors,
subsidiaries, affiliates, predecessors, successors, and/or assigns, and (iv) the Recelver, and, as
gpplicable, itsand his present and former members, partners, shareholders, principas, employees,
agents, representatives, administrators, attorneys, representatives, officers, directors, subsidiaries,




affiliates, predecessors, successors, and/or assigns, and each of them, of and from any and dl

damages, debts, claims, demands, liabilities, obligations, causes of action and rights, attorneys fees,
costs and expenses of every nature, character and description, whether known or unknown, either
now accrued or heregfter maturing (collectively “Claims’), which each respective rleasing party
may have had or claimsto have had or now has or clamsto have, or heresfter may have or assert
to have, by reason of any act, omission, matter, cause, fact, or thing donein connection with, arisng
out of, or relating to any of the matters described in the Recitds portion of this Mutua Release
Agreement, and/or the Sunnyvale Mal or its proposed redevel opment or the Property, including,
without limiting the generdity of the foregoing, any Clamswhich were or could have been asserted
in the Didrict Court Action, in the Partid Apped of the Digtrict Court Action, in the Bankruptcy
Court in the Bankruptcy Case—induding any Bankruptcy Case Reated Matters, beforethe City or
the Agency—including any City and Agency Related Adminidtrative Matters, or before any other
court or adminigrative agency or tribund, any Clamsarising out of or related to the commencement
or continuation of any of the aforementioned actions and matters. Thisrdeaseshdl not in any way
release, affect, reduce or limit any obligations of Sunnyvae, Lehman, Forum, the Recelver, and
each of them, under thisMutua Release Agreement or any agreements or documents executed in
connection with the sae of the Property contemplated by the Term Sheet, and any covenants,
representations or warranties set forth in any such agreements or documents shal be governed by
the provisons of said agreements and not this Mutual Release Agreement.

Sunnyva€e's, Lehman's, Forum's and the Receiver's Reease of the Harvest Entities and
Greenwood. Conditioned upon the happening of the Events of Effectiveness on or before the
Conditiona Effective Date, and in consderation of thetermsand provisonsof thisMutua Release
Agreement, Sunnyvae, on behdf of itsaf, and, as gpplicable, its present and former members,
partners, shareholders, principals, employees, agents, representatives, administrators, atorneys,
representatives, officers, directors, subsidiaries, affiliates, predecessors, successors, and/or assigns,
Lehman, on bendf of itsdf, ad, as applicable, its present and former members, partners,

shareholders, principas, employees, agents, representatives, adminidirators, attorneys,
representatives, officers, directors, subsidiaries, affiliates, predecessors, successors, and/or assigns,
Forum, on behdf of itsdf, and, as gpplicable, its present and former members, partners,

shareholders, principas, employees, agents, representatives, adminidrators, attorneys,
representatives, officers, directors, subsidiaries, affiliates, predecessors, successors, and/or assigns,
and the Recelver, and, as applicable, its and his present and former members, partners,
shareholders, principas, employees, agents, representatives, adminidirators, attorneys,
representatives, officers, directors, subsidiaries, ffiliates, predecessors, successors, and/or assigns,
each do hereby relieve, release and forever discharge (i) Harvest, and, as applicable, its present
and former members, partners, shareholders, principas, employees, agents, representatives,

adminigrators, attorneys, representatives, officers, directors, subsidiaries, affiliates, predecessors,
successors, and/or assigns, and each of them, (i) Harvest LLC, and, as applicable, its present and
former members, partners, shareholders, principals, employees, agents, representatives,
adminigtrators, attorneys, representatives, officers, directors, subsidiaries, affiliates, predecessors,
successors, and/or assigns, and each of them, and (iii) Greenwood, and, as applicable, its present
and former members, partners, shareholders, principals, employees, agents, representatives,

adminigtrators, attorneys, representatives, officers, directors, subsidiaries, affiliates, predecessors,




successors, and/or assigns, and each of them, of and from any and al damages, debts, clams,
demands, liabilities, obligations, causes of action and rights, attorneys fees, costs and expenses of
every nature, character and description, whether known or unknown, either now accrued or
hereafter maturing (collectivey “ Claims’), which each respective releasing party may have had or
clamsto have had or now hasor clamsto have, or hereafter may have or assert to have, by reason
of any act, omission, matter, cause, fact, or thing donein connection with, arisng out of, or relating
to any of the matters described in the Recital s portion of thisMutua Release Agreement, and/orthe
Sunnyvae Mdl or its proposed redevelopment or the Property, including, without limiting the
generdity of theforegoing, any Clamswhich were or could have been asserted inthe Digtrict Court
Action, in the Partiad Apped of the Didrict Court Action, in the Bankruptcy Court in the
Bankruptcy Case—induding any Bankruptcy Case Related Matters, before the City or the
Agency—induding any City and Agency Related Adminidirative Métters, or before any other court
or adminigtrative agency or tribund, any Clamsarisng out of or related to the commencement or
continuation of any of the aforementioned actions and matters. Thisrelease shdl not in any way
release, affect, reduce or limit any obligations of Harvest, Harvest LLC, Greenwood, and each of
them, under this Mutua Release Agreement or any agreements or documents executed in
connection with the sde of the Property contemplated by the Term Sheet, and any covenants,
representations or warranties set forth in any such agreements or documents shal be governed by
the provisons of said agreements and not this Mutual Release Agreement.

TheHarvest Entities and Greenwood’ s Release of the City and the Agency. Conditioned uponthe
happening of the Events of Effectiveness on or before the Conditiona Effective Date, and in

consderation of thetermsand provisons of thisMutua Release Agreement, Harvest, on behaf of
itsdlf, and, as applicable, its present and former members, partners, shareholders, principals,

employees, agents, representatives, adminigtrators, attorneys, representatives, officers, directors,
subgsdiaries, affiliates, predecessors, successors, and/or assigns, Harvest LLC, on behdf of itsalf,
and, as gpplicable, itspresent and former members, partners, shareholders, principas, employees,
agents, representatives, administrators, attorneys, representatives, officers, directors, subsidiaries,
affiliates, predecessors, successors, and/or assigns, and Greenwood, on behaf of itsdf, and, as
gpplicable, its present and former members, partners, shareholders, principas, employees, agents,
representatives, adminigrators, atorneys, representatives, officers, directors, subsdiaries, afiliates,
predecessors, successors, and/or assigns, each do hereby relieve, release and forever dischargethe
City, and, as applicable, its present and former members, partners, shareholders, principas,

employees, agents, representatives, administrators, attorneys, representatives, officers, directors,
subsidiaries, affiliates, predecessors, successors, and/or assigns, and each of them, and the Agency,
and, asapplicable, itspresent and former members, partners, shareholders, principas, employees,
agents, representatives, adminigtrators, attorneys, representatives, officers, directors, subsidiaries,
affiliates, predecessors, successors, and/or assigns, and each of them, of and from any and al

damages, debts, claims, demands, liabilities, obligations, causes of action andrights, attorneys fees,
costs and expenses of every nature, character and description, whether known or unknown, either
now accrued or heresfter maturing (collectively “ Clams’), which each respective rdleasing party

may have had or claimsto have had or now has or claimsto have, or hereafter may have or assert
to have, by reason of any act, omission, matter, cause, fact, or thing donein connection with, arisng

out of, or relating to any of the matters described in the Recitds portion of this Mutud Release




Agreement, and/or the Sunnyvale Mal or its proposed redevel opment or the Property, including,
without limiting the generdity of theforegoing, any Claimswhich were or could have been asserted
inthe Bankruptcy Court inthe Bankruptcy Case—induding any Bankruptcy Case Related Matters,
beforethe City or the Agency—including any City and Agency Related Adminidirative Matters, or
before any other court or adminidgirative agency or tribuna, any Clams arising out of or reated to
the commencement or continuation of any of the aforementioned actionsand matters. Thisrelease
shdl not in any way release, affect, reduceor limit any obligationsof the City, the Agency, and each
of them, under this Mutuad Release Agreement or any agreements or documents executed in
connection with the sae of the Property contemplated by the Term Sheet, and any covenants,
representations or warranties set forth in any such agreements or documents shal be governed by
the provisons of said agreements and not this Mutua Release Agreement.

The City’s and the Agency’ s Release of the Harvest Entitiesand Greenwood. Conditioned upon
the happening of the Events of Effectiveness on or before the Conditional Effective Date, and in
consderation of the terms and provisions of thisMutua Release Agreement, the City, on behaf of
itsdlf, and, as applicable, its present and former members, partners, shareholders, principas,

employees, agents, representatives, adminigtrators, attorneys, representatives, officers, directors,
subsidiaries, affiliates, predecessors, successors, and/or assgns, and the Agency, on behdf of itsdf,
and, asapplicable, itspresent and former members, partners, shareholders, principas, employees,
agents, representatives, adminigirators, attorneys, representatives, officers, directors, subsidiaries,
affiliates, predecessors, successors, and/or assigns, each do hereby relieve, release and forever
discharge (i) Harvest, and, as applicable, its present and former members, partners, shareholders,
principals, employees, agents, representatives, adminigtrators, attorneys, representatives, officers,
directors, subsdiaries, affiliates, predecessors, successors, and/or assigns, and each of them, (ii)
Harvest LLC, and, as applicable, its present and former members, partners, shareholders,

principals, employees, agents, representatives, administrators, attorneys, representatives, officers,
directors, subsidiaries, affiliates, predecessors, successors, and/or assigns, and each of them, and
(iif) Greenwood, and, as applicable, its present and former members, partners, shareholders,

principas, employees, agents, representatives, adminigtrators, attorneys, representatives, officers,
directors, subsidiaries, affiliates, predecessors, successors, and/or assigns, and each of them, of and
from any and dl damages, debts, clams, demands, liabilities, obligations, causes of action and
rights, attorneys fees, costs and expenses of every nature, character and description, whether
known or unknown, either now accrued or hereafter maturing (collectivey “ Claims’), which each
respective releasing party may have had or clams to have had or now has or clams to have, or
hereafter may have or assert to have, by reason of any act, omission, matter, cause, fact, or thing
done in connection with, arising out of, or relating to any of the matters described in the Recitds
portion of this Mutua Release Agreement, and/or the Sunnyvale Mdl or its proposed
redevel opment or the Property, including, without limiting the generdity of theforegoing, any Clams
which were or could have been asserted in the Bankruptcy Court in the Bankruptcy Case—
incdluding any Bankruptcy Case Related Matters, before the City or the Agency—indudingany City
and Agency Related Adminigtrative Matters, or before any other court or administrative agency or
tribund, any Claims arising out of or related to the commencement or continugtion of any of the
aforementioned actionsand matters. Thisrdeaseshdl not in any way release, affect, reduce or limit
any obligations of Harvest, Harvest LL C, Greenwood, and each of them, under thisMutua Release




10.

Agreement or any agreements or documents executed in connection with the sale of the Property
contemplated by the Term Sheet, and any covenants, representations or warranties st forthin any
such agreements or documents shall be governed by the provisions of said agreementsand not this
Mutua Release Agreement.

Intention of the Parties to Provide “Generd Releases’. It is the intention and agreement of the
partiesin executing thisMutuad Release Agreement and in giving and/or recalving therdleases cdled
for by thisMutual Release Agreement, that each such releaseisagenerd release asto the Claims
released hereby, and extendsto dl such Claimswhether or not claimed or suspected by the parties
hereto, to and including the date of execution hereof. In furtherance of this intention, each party
acknowledges that it isfamiliar with Section 1542 of the Cdifornia Civil Code which provides as
follows

“A generd release does not extend to claims which the creditor
does not know or suspect to exist in his favor a the time of
executing therdease, which if known by him must have materidly
affected his settlement with the debtor.”

Waiver by the Parties of Benefits of Ca. Civ. Code 8§1542. Each Party hereto waives and
releases any rights or benefitswhich it has or may have under Section 1542 of the Cdifornia Civil
Codeor any smilar gatute or principleto thefull extent thet it may lawfully waivedl suchrightsand
benefits. In connection with such waiver and relinquishment, each Party acknowledges that it
understands and is are aware that:

a such Party may heresfter discover clams or causes of action with respect to the released
items, but thet it is the intention or each Party through this Mutua Release Agreement, to
fully, findly and forever settle and rdease dl of the matters compromised herein,
notwithstanding the discovery of any additiond or different fact or facts reaing thereto;
and/or

b. the factsin respect of which the foregoing releases are given may heresfter turn out to be
other than or different from the factsnow known to each Party or believed by each Party to
betrue, and each Party expresdy assumestherisk of thefactsturning out to be sodifferent
and agree that the foregoing releases shall be in dl respects effective and not subject to
termination or rescisson by any such difference in facts.

Execution and Ddlivery of Dismissals With Prgjudice. Contemporaneoudy with the execution of
thisMutua Release Agreement, each of the Partieshereto will ddliver to their respective counsd for
filing with the gppropriate Court Sgned requestsfor dismissalswith prgudice of their clamsagainst
each other dl actions or matters pending (the “ Dismissals’), which Dismissdsshdl beintheforms
et forth collectively in Exhibit “ 1" hereto, and which Dismissds shdll befiled as soon as practicable
after the hgppening of dl of the Events of Effectivenesson or before the Conditiond Effective Date,
with theexception of the Dismissd of the Didtrict Court Action as between and among Greenwood,
Sunnyvae, and Republic, which Dismissd shdl befiled after the disbursement of the escrow funds
as described below.
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11.

12.

13.

14.

Execution and Ddivery of Escrow Indructions. Contemporaneoudy with the execution of this
Mutual Release Agreement by dl Parties, escrow ingructions executed by Greenwood and
Sunnyvaeintheform of Exhibit*2” hereto shal be sgned by Greenwood and Sunnyvale, directing
Republic to disburse the sum of $150,000.00, minusthe reasonabl e expensesincurred by Republic
in performing its duties as escrow agent, haf to Greenwood and haf to Sunnyvae (which haf isto
be actudly paid directly to the Receiver), which ingtructions shal be delivered to Republic as soon
as practicable after the happening of dl of the Events of Effectivenesson or before the Conditiona
Effective Date, and in return for which disbursement, the Dismissal With Prgjudice of the Didtrict
Court Action and the Partid Apped of the Didrict Court Action as between and among
Greenwood, Sunnyvae, and Republic shal be filed as soon as practicable after such receipt.

Choice of Law and Enforcement/Exclusve Bankruptcy Jurisdiction as to Sunnyvale and
Receiver/Waiver of Right to Trid by Jury. This Mutua Release Agreement is entered into under
and shdl be construed and enforced in accordance with the law of the State of California, and shall

not beinterpreted with regard to who prepared the agreement and shall beinterpreted asthough dl

Parties participated equdly in its preparation and each party shal be deemed to have participated,
negotiation and drafted this Settlement Agreement. The headings used in this Mutua Release
Agreement are for reference only and shdl not affect the congtruction of this Mutual Release
Agreement. The Parties agree that any dispute or request for interpretation or any other litigable
meatter arisng under this Agreement and/or any document created or arising hereunder shdl, asto
Sunnyvale and the Receiver, be within the exclusivejurisdiction of the Bankruptcy Court, provided
that Sunnyvdeis, at thetime of the hgppening of such event or maiter, sill subject tothejurisdiction
of the Bankruptcy Court, and shdl, asto dl other Parties (and, as gpplicable, to Sunnyvaleand the
Recaiver if, & thetime of the happening of such event or maiter, Sunnyvaeisnot still subject tothe
jurisdiction of the Bankruptcy Court), bewithin thejurisdiction of any state or federa court located
within the State of Cdiforniawhere jurisdiction can be obtained as to the Parties to such dispute,
request for interpretation, or other litigable matter. THE PARTIES KNOWINGLY AND
EXPLICITLY, AND BASED UPON ADVICE OF COUNSEL, WAIVEANY RIGHT TOA

TRIAL BY JURY ASTO ANY LITIGABLE MATTER ARISING HEREUNDER.

No Other Representations or Warranties.. Each party acknowledges that no other party or any
agent or attorney of any other party has made any promise, representation or warranties

whatsoever, express or implied, not contained herein concerning the subject matter hereof to induce
it to enter into and to execute this Agreement, and each party acknowledgesthat it has not executed
this Agreement in reliance upon any promise, representation or warranty not contained herein. All

agreements, covenants, representations and warranties, expressand implied, oral and written, of the
Partiesto this agreement concerning the releases set forth herein are contained herein. ThisMutua

Rdease Agreement may not be modified or amended except by written instrument, signed by each
of the Parties hereto, expressing such an amendment or modification.

Acknowledgement of Independent Counsdl and Advice. Each party acknowledges that it is
represented by independent legal counsd of itsown choice and that it has executed this Agreement
with the consent and on the advice of such independent legad counsd. Each party further
acknowledges that it, and its counsel, has had adequate opportunity to conduct whatever
investigation or inquiry it may deem necessary or desirablein connection with the subject matter of
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15.

16.

17.

18.

19.

20.

this Agreement prior to the execution hereof. Each party shall bear their own attorney's fees and
costs.

No Admisson of Liability. The execution or performance of any of the terms of this Mutud

Reease Agreement shal not condtitute or be construed as an admission of ligbility by any Party
hereto. The Parties hereto understand and agree thet liability for the matters dleged in the various
matters described herein is disputed by each of the Parties rdeased in this Mutuad Release
Agreement, and that thisMutual Release Agreement isacompromise and shal not be construed as
an admission of liability with respect to the matters aleged.

Representation of No Prior Assgnment of Clams. Each Party represents and warrants to each
other Party that such Party has not heretofore assigned, or otherwise transferred or purported to
assign or otherwisetrangfer, in any manner, including by way of subrogation or operation of law or
otherwise, any portion of any Claims released by this Mutual Release Agreement.

Agreement to Execute Additiond Facilitating Documents. The Parties agree to execute any
additiona documents reasonably necessary to carry out theintent of thisMutual Releese Agreament
or any of itsitemsincluding, but not limited to, the Dismissals With Prgudice and the mutua escrow
ingtruction which are gppended hereto as exhibits.

Incorporation of Recitals. Any recitds stated above are incorporated herein as part of this
agreement as though et forth in full.

Severability of Provisons. Intheevent that any provison of thisMutual Release Agreement should
be held by a court of competent jurisdiction to be void, voidable, illega or unenforcegble in any
respect, the remaining portionsthereof and provisons hereof shal neverthdessremaninfull force
and effect, asif such void, voidable, illega or unenforcesble provision had never been containedin
this Mutual Release Agreement.

Execution in Counterparts. This Mutua Release Agreement may be executed in counterparts,
which taken together shal condtitute one agreement. Subject to the happening of each of the
Eventsfor Effectivenesson or before the Conditiona Effective Date as st forth herein, thisMutua
Release Agreement shdl be effective as to each Party who executes same as of and on the date
signed as set forth below, and delivered to the other Parties hereto. Facamile copiesof Sgnatures
shdl be effective upon transmission, and the receipt of afacsmilecopy containing asgnatureshdl
be effective and treated as an executed origind.

IN WITNESSWHEREOF, the undersigned have executed thisMutual Release Agreement onthe

respective dates set forth below and effective asto each as of the respective dates written below.

Agreed and Accepted:

[Signatures Continued on Next Page]
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HARVEST SV/PEN, LTD.,
aTexaslimited partnership

By: HARVEST SV/PEN GP, LLC,

aTexas limited liability company

general partner

By:

Name: Eliot B. Barnett
Title  Manager
Date:  January , 2004

GREENWOOD PARTNERS

By: EBB INVESTMENTS, LLC

HARVEST SV/PEN GP, LLC,
aTexaslimited liability company

By:

Name: Eliot B. Barnett
Title  Manager
Date:  January , 2004

SUNNYVALE,LLC

By: AMP-SUNNYVALE, LLC,

Its co-manager Its Managing Member
By: By:
Name: Jerald G. Schutte
Name: Eliot B. Barnett Titlee  Manager of AMP-Sunnyvale, LLC
Title:  Managing Member Date:  January , 2004
Date:  January , 2004
LEHMAN ALI, INC. FORUM DEVELOPMENT GROUP, LLC,
aGeorgialimited liability company
By:
By: Name:
Name: David S. Broderick Title:
Title:  Authorized Signatory Date:  January , 2004
Date:  January , 2004

JAMESH. BARON,
Receiver of Sunnyvale, LLC

Name: JamesH. Baron
Title  Receiver of Sunnyvale, LLC
Date:  January , 2004

CITY OF SUNNYVALE, CALIFORNIA THE REDEVELOPMENT AGENCY FORTHE CITY OF

SUNNYVALE, CALIFORNIA

By: By:
Name:  John Howe Name:  John Howe
Title:  Mayor Title:  Chairperson
Date:  January _ , 2004 Date:  January __ , 2004
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